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The International Commission of Jurists (ICJ) welcomes this opportunity to present its submission to
the Universal Periodic Review (UPR) of Belarus. This review is of key importance given the
persistent failure of Belarus to meet many of its international human rights obligations. The Human
Rights Council (Council) and its Working Group on the UPR (Working Group) should address the
frequent violations of human rights in Belarus, including violations of freedom of expression,
assembly, and association; violations of the right to liberty and security of person through the
practice of arbitrary detention; and violation of the right to a fair trial, in the context of executive
control of the judiciary and the legal profession. It is also essential to recall the obligation of Belarus
to cooperate with international human rights mechanisms.
I. Judicial independence and the role of lawyers
Judicial Independence
The judicial system in Belarus lacks independence, and operates in the context of extremely broad
presidential powers under the 1996 Constitution, including total discretion to appoint and remove
judges and other officials1. The President controls the appointment of judges and appoints all judges
of the ordinary courts2 as well as six of the twelve justices of the Constitutional Court.3 The President
also has an exclusive right to dismiss any judge, with no safeguards against arbitrary dismissal. The
Code on the Court System and the Status of Judges enables the President to impose “any disciplinary
measure on any judge without instituting disciplinary proceedings,”4 which includes among other
measures dismissal of judges5. Where disciplinary proceedings are instituted, they may be brought
on vague or overbroad grounds, including violation of the law while administering justice, violating
the code of honour, violating internal regulations or committing other omissions.6 Salaries of judges
are totally dependent on the executive.7 Under Presidential Edict No. 625 of 4 December 1997 the
salaries of the President of the Constitutional, Supreme and High Economic Courts are set personally
by the President. Following a retroactively applied Presidential Edict No. 25 of 1997, houses of judges
were defined as ‘official dwellings’, which judges lose if they are dismissed. 8 Together, these
measures establish the subservience of the judiciary to the executive, contrary to the UN Basic
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Principles on the Independence of the Judiciary, and in violation of the right to fair trial protected by
Article 14 of the International Covenant on Civil and Political Rights (ICCPR).
The ICJ is particularly concerned at Presidential powers to interfere directly in the judicial process. In
2000, the President established an interdepartmental commission for control over high profile cases.
The Commission works secretly and issues findings in respect of criminal cases prior to court
hearings. Furthermore, under Presidential Order No. 426 of 2005, the President vested himself with
the right to release from any criminal liability without trial persons responsible for crimes of inflicting
essential damage to State property or public interest. 9 Such an extra-judicial mechanism and
interference in the administration of justice seriously hampers the independence of courts contrary to
Principles 3 and 4 of the Basic Principles on the Independence of the Judiciary, and the right to a fair
trial by an independent and impartial judiciary.
The Working Group should recommend that the Human Rights Council call on the Government:
• To take urgent steps to restore judicial independence, in accordance with the UN Basic
Principles on the Independence of the Judiciary;
• To establish an independent and transparent system of selection and discipline of judges;
• To ensure that the system of remuneration of judges enables them to exercise their functions
independently and impartially;
• To abolish the interdepartmental commission on high profile cases and other measures
permitting executive interference in the administration of justice.
Independence of the Legal Profession and Access to Legal Advice
A Presidential Decree of 1997 banned private bar associations and made membership in associations
controlled by the Ministry of Justice a condition of practicing law.10 Despite the concerns expressed
by the Human Rights Committee that these measures undermine the independence of lawyers, and
contrary to the Committee’s recommendations to review the measures,11 this system is still in place.
Contrary to the UN Basic Principles on the Role of Lawyers,12 lawyers are prevented from forming
independent bar associations; the Ministry of Justice controls the bar association, regulates entry to
the profession and the operation and governance of the bar, and considers complaints leading to
disciplinary measures.13 In addition, lawyers’ licenses to practice law must be renewed every five
years, a provision which is used to undermine the independence of lawyers.14 In practice, lawyers
reportedly face harassment for defence of their clients,15 and are subject to unannounced undercover
inspections as well as regular scrutiny of legal and financial documents. Such measures are contrary
to Article 16 of the Basic Principles on the Role of Lawyers, which requires that lawyers be able to
perform their functions without intimidation, hindrance, harassment or improper interference. The
ICJ is also particularly concerned that the Ministry of Justice reportedly demands that lawyers
provide details of confidential lawyer-client communications, and that failure to provide such
information may lead to lawyers losing their license to practice. Such measures violate the right to
fair trial,16 as well as Principle 8 of the UN Basic Principles on the Role of Lawyers.
Legal aid is not provided in criminal cases, except for a suspect or a defendant’s first consultation
with a lawyer; subsequent legal expenses are paid by the state but must be reimbursed by the
defendant if convicted.17 These restrictions have serious consequences for the right to fair trial in
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criminal cases and are contrary to the right to free legal assistance in criminal proceedings protected
by Article 14.3.d of the ICCPR.
The Working Group and the Human Rights Council should call on the Government:
• To amend the laws enabling Ministry of Justice control of the legal profession;
• To restore the right of lawyers to organise self-governing independent bars;
• To ensure that lawyers practice without interference, harassment, intimidation or
consequences for proper defence of clients’ interests;
• To refrain from interference with lawyer-client confidentiality;
• To ensure the right to a fair trial, as provided under international standards, including
adequate legal assistance, full access to evidence used against the accused, equality of arms
and observance of presumption of innocence;
• To provide to the public, media and observers effective access to trials.
II. Restrictions on right to freedom of expression
While Articles 33 and 34 of the Constitution of Belarus guarantee the rights to freedom of expression
and to information, certain provisions of Presidential decrees as well as the Criminal Code, the
Administrative Offences Code, and the Law on Mass Media, and their application in practice impose
undue restrictions on the exercise of such rights. Belarus has been repeatedly found by the Human
Rights Committee to have restricted individuals’ rights to freedom of opinion and expression without
justification as to whether such restrictions are legitimate and necessary.18
Vague legislative wording enables the authorities to adopt broad and abusive interpretations,
contrary to the principle of legality. The ICJ is particularly concerned at a provision, which serves to
obstruct cooperation between civil society and international organisations. Article 369-I of the
Criminal Code criminalises “[d]iscrediting the Republic of Belarus” by giving international
organisations “false information” on the situation in the country or legal status of citizens.19
Freedom of expression of the media is particularly severely hampered in Belarus. The Government
controls most of the broadcast media, printing plants and newspaper distribution networks. 20
Independent media face persecution, including harassment and detention of journalists, banning of
coverage of opposition demonstrations, especially during periods of elections or referenda, and
suspension or closure of media activities.21 Requirements of registration and re-registration create
room for abuse for political purposes.22 In addition, foreign journalists are often denied accreditation
as under Article 35 of the Law on Mass Media any unauthorised media activity in Belarus may
effectively be rendered illegal.23 These measures constitute unwarranted interference with freedom of
expression and further limit public access to information, in violation of Article 19.2 of the ICCPR.
The Working Group and the Council should recommend that the Government:
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Repeal laws imposing undue restrictions on the right to freedom of expression, including
Article 369-I of the Criminal Code on “discrediting the Republic of Belarus,” and ensure that
any restrictions are provided by law and necessary to serve a legitimate purpose in
accordance with Article 19.3 of the ICCPR;
Ensure that independent media have access to printing and distribution services and that
journalists are protected from harassment and intimidation and can carry out their
professional activities freely;
Refrain from any unlawful interference with the exercise of freedom of expression.

III. Obstruction of freedoms of assembly and association and harassment of human rights
defenders
Belarus law subjects peaceful demonstrations and assemblies to significant control and suppression.
Articles 5 and 6 of the Law on Mass Actions establish excessive requirements on organisers in the
application process for authorisation of assemblies. The organisers must indicate in the application
measures on securing the public order and safety and measures connected with medical service and
cleaning the territory after holding the gathering, but the overly broad legislation does not provide
any guidance as to what specific measures would satisfy such requirements. In response to the
demonstrations calling for a free and fair election before and after the 2006 Presidential election, the
Government engaged in excessive use of force in repression, including through use of teargas and
mock grenades.24 Additionally, reliable reports indicated mass and politically motivated arrests and
arbitrary detention of peaceful protesters25 and beating and ill treatment of the detained political
opponents and human rights defenders.26 Despite the international criticism following the election,
the Government continues to deny applications to hold mass actions, restrict locations of
demonstrations to remote areas, use excessive force against demonstrators, and impose
administrative sanctions and criminal prosecution upon participants, 27 without regard to the
necessity of such restrictions to meet a legitimate purpose under Article 21 of the ICCPR.
Human rights organisations and other NGOs must register and fulfil a number of administrative
requirements, which unduly hinder the exercise of freedom of association.28 Activities of unregistered
organisations are banned,29 and it is a criminal offence to organise or participate in such activities
under Article 193-1 of the Criminal Code. Furthermore, many human rights defenders face charges as
a result of their monitoring elections in Belarus. 30 NGOs that have successfully registered are
nevertheless under strict supervision by the Government,31 especially in areas of tax and financial aid,
which may even lead to the termination and dissolution of the organisation.32 Such measures, which
prevent associations from freely carrying out their activities, give rise to violations of the right to
freedom of association as protected by Article 22 of the ICCPR. 33
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The Working Group and the Council should urge the Government:
• To amend the law to prevent the imposition of excessive or arbitrary restrictions on peaceful
demonstrations, contrary to freedom of assembly as protected by Article 21 of the ICCPR;
• To amend the criteria for registration of NGOs and for supervision of registered
organisations, so as to comply with freedom of association as protected by Article 22 of the
ICCPR;
• To provide appropriate training to all law enforcement officials involved in operations
relating to demonstrations to ensure that they are competent to carry out their work in
accordance with international human rights standards;
• To fully investigate the allegations of violations of freedoms of expression, assembly and
association arising from the operations by the police during the demonstrations in the
aftermath of the presidential election of 2006 and hold responsible officials accountable for
violations of human rights that constitute criminal conduct;
• To develop an environment conducive to the establishment and free operation of NGOs as
guaranteed in the Belarus Constitution.
IV. Pre-trial detention
Under Belarusian law, once a suspect is arrested, placement in pre-trial detention is decided by the
prosecutor, who may impose additional restrictions on the conditions of detention. Family visits and
correspondence and contacts with the outside world are frequently prohibited, despite the absence of
provision for such restrictions in the Law on Procedure and Conditions of Detention.34 Suspects may
be subject to prolonged detention,35 harsh living conditions,36 and psychological pressure to secure
“confessions,”37 in violation of Articles 7, 9, 10 and 14 of the ICCPR. As a result of the heavy reliance
on pre-trial detention, convictions are often based on information obtained from torture or other ill
treatment38 while those who “fabricate” false cases through abuses cannot be held accountable.39
The right of an individual to review by a court of the lawfulness of detention or arrest, although
guaranteed by Article 25 of the Constitution, is not adequately secured by legislation and judicial
practice. The Criminal Procedure Code empowers the court to order the release of a detainee only
where the court finds procedural defects: where it determines a violation of the order and the terms
of its implementation, a violation of the right to defence or defects in the procedural documents.40 The
courts apply this narrow interpretation of judicial review of detention, with the result that the review
becomes merely formal rather than real and does not effectively ensure release in appropriate cases,
thereby falling short of the standard of review of detention required by Article 9.4 of the ICCPR.41
The ICJ requests the Working Group and the Council to urge the Government:
• To reconsider the legal framework relating to pre-trial detention to ensure that placement in
detention may be only ordered by a judge, that pre-trial detention should only be imposed in
exceptional circumstances, and for the shortest possible time;
• To investigate allegations of torture or other ill-treatment in detention, and hold accountable
those responsible, including through criminal trials where the allegation amount to criminal
conduct under international or domestic law;
34
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To prevent recurrence of torture or other ill-treatment in detention, including by establishing
effective monitoring of places of detention and by ratifying the Optional Protocol to CAT;
To ensure that conditions of detention comply with Belarus’s international legal obligations
and international standards, including the UN Body of Principles for the Protection of All
Persons under Any Form of Detention or Imprisonment and the UN Standard Minimum
Rules for the Treatment of Prisoners;
To review national legislation, policy and practice to ensure that judicial review of detention
corresponds to international standards and provide the courts with the authority to order
release when the detention is arbitrary.

V. Cooperation with United Nations human rights mechanisms
As a State Party to six of the core international human rights treaties, Belarus is obliged to regularly
submit reports to the relevant treaty bodies on measures taken to implement respective treaty
obligations. Submission of reports by Belarus to the treaty bodies has often been delayed.42 In
particular, outstanding periodic reports to the Human Rights Committee,43 the Committee against
Torture, and the Committee on Economic, Social and Cultural Rights are long overdue. In instances
where reports are submitted, concluding recommendations made by the treaty bodies have not been
considered or implemented by the Government of Belarus.44
In addition, the Government of Belarus has failed to update fully the Human Rights Committee on
the follow-up to its Views on individual communications.45 In those instances where the Government
replied as part of follow up to the Views, the information provided was inadequate, because it failed
to address the Committee’s Views at all or related only to certain aspects of them.46
Belarus has also failed to cooperate fully with expert mechanisms of the Human Rights Council47 and
to respond favourably to requests for visit by Special Rapporteurs on the promotion and protection of
the right to freedom of opinion and expression, on human rights defenders and on torture and other
cruel, inhuman or degrading treatment or punishment. Nor did the Government of Belarus extend
any cooperation, including in response to a request to visit, to the Special Rapporteur on the situation
of human rights in Belarus, whose mandate has now been discontinued.
The Working Group and the Council should recommend that the Government:
• Submit its reports on the implementation of treaty obligations in a timely manner and
implement concluding observations of the treaty bodies through relevant laws, policies and
practices;
• Provide responses on follow-up to the Views by the Human Rights Committee and
undertake necessary legislative and practical measures to implement the Committee’s
recommendations on individual communications, including, where appropriate by
providing the victims with a remedy and reparation;
• Extend invitations to Special Procedures of the Council with pending requests to visit
Belarus.
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